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NOTES
EQUITY: EFFECT OF STATUTES OF LIMITATIONS
IN EQUITY SUITS
I.

ISTORY

Originally in England equity suits were not governed by statutes
of limitation but by the doctrine of laches or stale demands. At the
time the first English statute of limitations was enacted in 12751 the
Court of Chancery as such had not come into existence. This court
first emerged as a separate forum about the year 14152 and was not
well established until the end of the fifteenth century. The second
English statute of limitations, 3 enacted in 1623, applied only to actions
at law 4 and is the basis of the present Florida statutes of limitations.
The essential difference between a statute of limitations and laches
is that the former bars the action solely because of the passage of a
specified period of time, while the latter precludes recovery when the
respondent is unduly prejudiced by the complainant's unreasonable
delay in bringing the suit, without regard to any particular interval
of time.5
II. FEDMUaL VIEW
The rule followed by the federal courts until overruled in 1945
provided that, in cases other than those with concurrent jurisdiction,6
the doctrine of laches and not local statutes of limitation would govern
all equity suits in which jurisdiction was based upon diversity of
citizenship. 7 The overruling case, GuarantyTrust Co. of New York v.
York, 8 held that local statutes of limitation apply if the jurisdiction of
the federal court over a state-created right is based solely upon the
diversity of citizenship of the parties. It follows that if a right arises
13 EDw. I, c. 39 (1275).
21 ScoTT, TRusTs §1.1 (1939).
321 JAmEs I, c. 16 (1623).
4
Talmash v. Mugleston, 4 L.J. Ch. 200 (1826).
GSharrow v. City of Dania, 131 Fla. 641, 180 So. 18 (1938).
GMetropolitan Bank v. St. Louis Dispatch Co., 149 U.S. 436 (1893); see
Russell v. Todd, 309 U.S. 280, 289 (1940). See note 19 infra for definition of
concurrent jurisdiction.
7Kirby v. Lake Shore & Mich. So. R.R., 120 U.S. 130 (1886); Stevens v. Grand

Central Min. Co., 133 Fed. 28 (8th Cir. 1904).
8326 U.S. 99 (1945).
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in a state in which the doctrine of laches alone governs, laches will be
applied by the federal courts. Similarly, if the state applies limitation
statutes in equity suits, the statutes will likewise set the upper limit of
time within which the right can be enforced in federal courts. In an
equity proceeding in a federal court involving a federally-created
right, however, local state statutes of limitation will not apply 9 and
the doctrine of laches will govern. 10
III.

EFFECr OF LIMITATION STATUTFS IN FLORIDA

The application of statutes of limitation in equity, as such, has
never been dealt with by the Florida Court in any of its opinions.
A consideration of the Florida cases, however, suggests that in any
chancery case in which it is doubtful whether a statute of limitations
should be applied the following questions are pertinent:
1. Is the respondent prejudiced by the delay?
2. Is a statute of limitations expressly applicable?
8. Is the basis of the suit a demand originally enforceable only at
law but so converted by an intervening event that the only resort
is in equity?
4. Is the jurisdiction of law and equity concurrent?
1. PrejudicialDelay? An affirmative answer to this initial question
renders consideration of the remaining questions unnecessary, and the
doctrine of laches bars the suit in any event. This is necessarily true,
inasmuch as a limitation statute does not confer a right upon the
complainant. Instead, such a statute limits the right to sue, and the
complainant's laches should bar the suit even though the statutory
period has not expired.
2
In two cases, Hathcock v. Societe Anonyme" and Knox v. Spratt,'

both suits for specific performance of contracts to convey real estate,
the Florida Court held that unexplained delays of less than three
years constituted laches and barred the suits. The applicable statutes
of limitation had not run and consequently would not have precluded
relief in an action at law. The Court in the Knox case stated: ". .. a
court of equity will not allow a delay which would enable the party
9

Holmberg v. Armbrecht, 327 U.S. 392 (1946).
lOlbid.
1154 Fla. 631, 45 So. 481 (1907).
1223 Fla. 64, 6 So. 924 (1887).
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to take advantage of the turn of the market and have the contract
performed only in case it suit him." 1 3 The same result was reached in
a similar suit 14 in which a vendee sought specific performance of a
contract to convey real estate. The Court held that a delay of seven
months after repudiation by the vendor constituted laches, since the
vendor had retained possession and made substantial improvements
during that period.
2. Statute Expressly Applicable? When this question is answered
affirmatively, the mere lapse of time will of course bar the suit.' 5
Florida statutes of limitation, however, are not as a rule expressly
applicable to suits in equity, 1' although there are exceptions dealing
7
with specific types of suits.'
8. Originally a Demand Enforceable only at Law? If this question
is answered in the affirmative, the lapse of time as provided in a
statute of limitations apparently will bar the suit. A partnership
creditor, in Fillyau v. Laverty,'8 sought to enforce a partnership debt
by a bill in equity against the personal representative of the deceased
partner. The Court held applicable a statute barring creditors' claims
13id. at 67, 6 So. at 924.
14 De Huy v. Osborne, 96 Fla. 435, 118 So. 161 (1928).
' 5E.g., FLA. STAT. §§95.09, 95.28, 95.86 (1949). Two early Florida cases held
that a general statute of limitations applied in equity suits although the statute was
not, by its own wording, specifically applicable. At the time of the enactment of
the statute, the Florida Legislature had abolished the distinction between actions
at law and suits in equity; and the Court, using this to determine the intent of the
Legislature, held that the passage of the period of time as set out in the statute
was a conclusive bar to an equity suit, Jordan v. Sayre, 24 Fla. 1, 3 So. 329
(1888); Browne v. Browne, 17 Fla. 607, 35 Am. Rep. 96 (1880); see Fla. Laws,
c. 1869 (1872); CODE OF PhocEDuun §49 (1870). Since this distinction between
law and equity has been revived and is now in effect in Florida, the rationale of
the Court in the above two cases is unimportant in determining the problem now
under consideration.
10 E.g., FLA. STAT. §§95.11, 95.12 (1949).
7
1 FLA. STAT. §95.09 (1949) (limitation of claims against the state or its subdivisions), §95.36 (limitation of action by dedicator of land given to city for park
purposes), §138.06 (limitation of contest of election for county seats), §103.18
(limitation of right to contest legality of bond elections), §§95.28-95.34 (limitation upon instruments encumbering real estate). These last sections are important
in equity in Florida because §702.01 provides that all mortgages shall be foreclosed
in chancery. With regard to limitations upon instruments encumbering real estate,
see Legis., 2 U. or FLA. L. BEv. 420 (1949).
183 Fla. 72 (1850).
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against the estate of a decedent unless filed within two years. The
basis of the suit was originally in law, although the creditor's remedy
against the estate of the deceased partner was necessarily in equity.
The death of the partner was an intervening event that changed the
nature of the creditor's remedy. In this situation the Court held the
statute to be as binding in equity as in law.
4. ConcurrentJurisdiction?When the jurisdiction of law and equity
is concurrent, 19 the Court should apply the statute; "'° a holding that
the statute is inapplicable would offer a complainant at least the
possibility of avoiding its effect by resorting to equity rather than law
in the event of a lapse of time in excess of the prescribed statutory
period. 21 As will be pointed out, however, because of the circumstances
of the individual cases this rule should not have been applied in any
case of concurrent jurisdiction considered by the Florida Supreme
Court. Hence, although many jurisdictions apply statutes of limitation
in such situations, 22 the Florida Court has yet to rule on this point.
Two cases decided by the Federal Circuit Court of Appeals for the
Fifth Circuit involved Florida statutes of limitation and are worthy of
consideration. In Scott v. Empire Land Co. 23 the court held that a suit
by a grantor to cancel a deed obtained fraudulently twenty years previously was barred by the statute of limitations as well as by laches.
19Jurisdiction of law and equity is concurrent within the meaning of this note
when any cause of action may be maintained either in law or in equity. The
primary factor to be considered in the determination of concurrency in this sense
is the nature of the cause of action rather than the nature of the relief that may
be available in the different forums. The fact that the legal relief is inadequate
when compared with the equitable relief does not prevent the case from being one
of concurrent jurisdiction. See Hughes v. Brown, 88 Tenn. 578, 13 S.W. 286
(1890); 43 MicH. L. REv. 978 (1945).
20
E.g., Baker v. Cummings, 169 U.S. 189 (1898); Metropolitan Bank v. St.
Louis Dispatch Co., 149 U.S. 436 (1893); Anglo-Columbian Devel. Co. v. Stapleton, 19 F.2d 683 (D.C. Cir. 1927); McCaleb v. Fox Film Corp., 299 Fed. 48 (5th
Cir. 1924); Rodgers v. Thomas, 193 Fed. 952 (8th Cir. 1911); Silverman v.
Christian, 123 N.J. Eq. 506, 198 AtI. 832 (Ct. Err. & App. 1938); Crawford v.
Turner, 67 W. Va. 564, 68 S.E. 179 (1910); Nolan v. Donahoe, 161 Wis. 22, 152
N.W. 468 (1915); see Bowes v. Cannon, 50 Colo. 262, 266, 116 Pac. 3.36, 338
(1911). Contra: Bovay v. H. M. Byllesby Co., 27 Del. Ch. 381, 3S A.2d 808
(1944).
21See Part IV infra on the probable use of the statutes of limitation as guides
in the determination of the upper limit of laches in equity.
22
See note 20 supra.
2324 F.2d 417 (5th Cir. 1928).
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At the time the case was decided, the Revised General Statutes of
Florida barred actions for fraud unless brought within three years
and actions for the recovery of possession of land unless brought
within seven years.2 4 The same court, in a later case, 25 applied a
Florida limitations statute to bar a suit in which the receiver of a failed
bank sued the directors for an accounting for losses arising from
dividends declared out of capital assets. In so holding, the court
stated:2 6 "In such a case of concurrent jurisdiction, the equity court
does not enforce the doctrine of laches, but instead is2 7bound by the
statute of limitations which governs in actions at law."
A dictum in an early Florida case28 advocated the application of
statutes of limitation to cases of concurrent jurisdiction. There have
been five later equity cases involving concurrent jurisdiction in which
the Florida Court has not applied a statute of limitations. Each case,
however, involved a factual situation in which the rule would not
ordinarily be applied. Three of the cases, 29 discussed in subsection 1
above, involved concurrent jurisdiction, but in each the Court
held the suit barred by the doctrine of laches prior to the running of
the applicable statute of limitations. As pointed out previously, these
cases would appear to have been correctly decided. In the other two
cases,30 involving suits by vendees for specific performance of contracts to convey real estate, the Court allowed the relief prayed for
although the statute of limitations should have barred the action at
law on the contract if the time had been computed from the date of
the entry into the contract. In both of these cases the Court found
that time was not of the essence. This factor, of course, is material in
determining the time of the breaches and, consequently, the points of
time from which the limitation statutes run. The Court did not decide
24

REV. GEN. STAT. §2932, 2939(5) (1920).
McNair v. Burt, 68 F.2d 814 (5th Cir. 1934).
261d. at 815.
271n Webb v. Powell, 87 F.2d 983, 984 (5th Cir. 1937), the court stated that
when a case is cognizable in equity and also in law ".... the jurisdiction is not independent, but concurrent, and . . . a court of equity will apply the statute of
limitations in bar of the legal right asserted as absolutely as would a court of law."
28
See Browne v. Browne, 17 Fla. 607, 624, 35 Am. Rep. 96, 102 (1880).
29
De Huy v. Osborne, 96 Fla. 435, 118 So. 161 (1928); Hathcock v. Societe
Anonyme, 54 Fla. 631, 45 So. 481 (1907); Knox v. Spratt, 23 Fla. 64, 6 So. 924

FL.

25

(1887).
30

West Palm Beach v. Lakeside Cemetery Ass'n, 67 Fla. 176, 64 So. 751
(1914); Tate v. Pensacola Land Co., 37 Fla. 439, 20 So. 542 (1896).
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whether possession by the vendees tolled the running of the statutes, 8'
evidently having previously found as a fact that the breach occurred
within the statutory period in any event. The vendees' possession of

the property would2in itself prevent the complainant vendee from being

barred by laches.3
The applicability of limitation statutes to equity suits in which the
jurisdiction is concurrent with law is still unanswered in Florida.

According to sound theory, however, it would seem proper to apply
limitation statutes to suits of this nature.
IV.

USE OF STATUTE AS A GUIDE

When the four questions as set out in Part III are answered in the
negative, the Florida Court will probably use the statutes of limitation
as guides in determining the upper limit of mere delay that will
constitute laches, irrespective of respondent's prejudice. In Hayes v.
Belleaire Development Co.33 the Court, in refusing to impose a

trust on funds of an insolvent corporation, employed the following
84
language:
".... in the application of the doctrine of laches courts of equity,
while not bound by, usually act or refuse to act on the basis of
provisions in statutes of limitations relating to actions at law of
like character."
The Court found laches in a delay of five years; the statutory bar for
3"Whether the vendee's possession of the land will prevent the statute of limitations from running has not definitely been settled by the courts. Most cases in
which this question was involved have held that such possession by the vendee
tolled the running of the statute, Branford v. Shirley, 238 Ala. 682, 193 So. 165
(1940); Parker v. Shannon, 137 Ill. 376, 27 N.E. 525 (1891); Calmes v. Buck, 4
Bibb 453 (Ky. 1816); Fitzpatrick v. Fitzpatrick, 346 Pa. 202, 29 A.2d 790 (1943).
Contra: Winne v. Queens Land & Title Co., 166 App. Div. 314, 149 N.Y. Supp.
664 (2d Dept. 1914). See WALSH, TREATISE ON EQurry 475, n.13 (1930);
POMEROY, SPECIIC PERFORMANCE OF CONTRACTS §404, n.d (3d ed. 1926); Pound,
The Progressof the Law, 1918-1919 Equity, 33 HAsv. L. RBv. 813, 953 (1920).
32 E.g., Commodores Point Terminal Co. v. Hudnall, 283 Fed. 150, 172 (S.D.
Fla. 1922); Mallagh v. Mallagh, 2 Cal. Unrep. 837, 16 Pac. 535 (1888), atf'd, 77
Cal. 126, 19 Pac. 256 (1888); Farmers and Mechanics' Bank of Mich. v. Detroit,
12 Mich. 445 (1864); Hayes v. Carroll, 74 Minn. 134, 76 N.W. 1017 (1898); see
POMEROY, SPECIFIC PERFORMANCE OF CONTRACTS §404 (3d ed. 1926).
33120 Fla. 326, 162 So. 698 (1935).
341d. at 332, 162 So. at 700.
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an action at law of like character was four years. Erickson v. Insurance
Co. of North America35 was a suit in equity for reformation and
enforcement of insurance policies in which liability had previously
been denied in a law action on the policies as issued. The Court held
that the suit was barred, since "equity follows the law"36 and no
circumstances had been shown that would take the case out of the
operation of the statute at law. Further, if the complainant had shown
adequate reasons for the delay, presumably the passage of time in
excess of the statutory period would not have constituted laches. On
grounds of usury the complainant in Jones v. Hammock37 sought to
enforce a forfeiture of a mortgage loan. The Court held that a delay
in excess of seven years barred the suit when the limitation on a
similar action at law was two years. The Court indicated that a limitation statute on a law action is not necessarily a conclusive test for
laches, but pointed out that an equity court may follow the law in the
absence of contrary equities. In General Properties Co. v. Rellim
Investment Co. 3 8 the bill sought to have tax certificates canceled and
to enjoin respondent from taxing complainant's land. The Florida
Court considered a limitations statute, which barred a law action of
like character after four years, in determining the upper limit of delay
that would bar the suit, and held the complainant to be "estopped by
the lapse of time." 39
V. CONrCLUSION
Clearly when the respondent in an equity suit is prejudiced by the
unreasonable delay of the complainant, the question of the applicability of statutes of limitation need not be considered, since the suit
will be barred by the doctrine of laches. The problem of the applicability of statutes of limitation in equity arises only if there is a delay
in bringing suit that does not prejudice the defendant and this delay
is longer than the period prescribed by limitation statutes for similar
actions at law. While no dogmatic rules can be laid down, this survey
indicates that a limitations statute will be applied in Florida if
expressly applicable or if the basis of the suit was originally legal
but subsequently changed by an intervening event so that a recovery
3566 Fla. 154, 63 So. 716 (1913).
36Id. at 156, 63 So. at 717.
37131 Fla. 321, 179 So. 674 (1938).
38151 Fla. 136, 9 So.2d 295 (1942).
39Id. at 138, 9 So.2d at 296.
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